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The recent case of Secretariat Consulting1 has provided welcome 
guidance on the issue as to the extent of expert witnesses’ 
fiduciary duties to their clients.

In his judgment, Lord Justice Coulson concluded that expert witnesses torn between two obligations: 
to the client on the one hand and the court on the other but, rather, their obligations to the client and to 
the court are entirely compatible. Specifically, he said that the expert’s overriding duty to the court could 
be one of the prime reasons why the expert may owe a duty of loyalty to his client.
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The position was helpfully summarised as follows: 

 The client wants a frank and honest appraisal of his case by the expert at the 
earliest possible opportunity. There is no point in the client spending a good deal 
of money pursuing or defending a claim if his underlying position is hopeless, 
but none of his other advisors is prepared to tell him so. The client knows that, 
because an expert has to stand up before the judge or the arbitrators and say that 
his report is true to the best of his knowledge and belief, and represents his honest 
opinion, the expert will only be prepared to do that if he or she has first ensured 
that the pre-trial work has led to the formation of a position which the expert 
can support. None of that is contrary to any duty of loyalty: on the contrary, 
complying with the overriding duty to the court is the best possible way in  
which an expert can satisfy his professional duty to his client. 

Having established that experts can owe fiduciary duties to their clients, the judge stopped short of 
“importing” what he recognised as the considerable “legal baggage” with which fiduciary relationships 
are “freighted” onto experts in a wholesale manner. 

He was particularly wary of any suggestion that, if the relationship between the expert and the client was 
fiduciary in nature, it would imply a need for the fiduciary to be “on his side”.

Ultimately he concluded that “depending on the terms of the retainer, the relationship between a provider 
of litigation support services/expert, on the one hand, and his or her client on the other, may have one of 
the characteristics of a fiduciary relationship, namely a duty of loyalty or, to put it another way, a duty to 
avoid conflicts of interest. That is not contradicted by the expert’s obligations to the court.”

It was the issue of the need to avoid a conflict of interest that was central to the Secretariat Consulting 
case. In that regard it is perhaps worth reflecting the practical test to which Coulson LJ referred in  
the judgment:

 It’s not difficult to work out what a conflict is. You put yourself in the client’s 
shoes, and ask yourself ‘would you like you doing what the other client has  
asked you to do?’. If the answer is ‘no’, you’ve probably got a conflict. 
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